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..... application to enlarge the tyme for an appeal when the
litigant has had his trial and lost, will not generally be granted
unless there is material on which the court can exercise its
discretion (Ratnan v Cumarasamy [1965] 1 WLR 8; [1964) 3
ALL ER 933 PC and see Chiu Sin-chung v Yu Yan-yan Angela

[1993] | HKLR 225).” (9
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“Under the legal system in PRC, another state organ, the
Procuratorate exercises a supervisory function over civil
adjudication by the courts: Article 14 of the Civil Procedure Law
of 1991 (“the Civil Procedure Law”). Under Article 185, the

P Procuratorate may lodge a protest to the court in respect of a
judicial decision. The circumstances in which the protest may
be lodged are set out in Article 185, namely,

Q
(1) the main evidence to substantiate the original judgment or
ruling was insufficient;
(i1) the law which was applied in the original judgment or
g ruling was incorrect;

(ii1) the People’s Court was in violation of the statutory
T procedure which have affected the correctness of the
judgment or ruling;
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(tv) the judicial members in trying the case committed
embezzlement, accepted bribes, practised favouritism or
make a judgment that perverted the law.

It 15 for the Supreme Peopie’s Procuratorate to lodge the protest
but under Article 185, the Fujian People’s Procuratorate 1s

entitled to refer the matter to the Supreme People’s Procuratorate
for it to lodge a protest.

Under Article 187, the court, upon receipt of the protest, is
required to conduct a retrial of the action.

This procedure is well recognised. Mr Li Ping, the Plaintiff’s
expert on Chinese law, stated at para. 11 of his affidavit that if
such protest is made a retrail will be ordered.” Legal literature
on this topic can b found in -

‘PR RIETEERE O R, FER, BRIk

‘A Comprehenisve Law Book on PRC'’s Legal Procedure System’
by Yang Bing Zhi and Li Chun Lin. Published by the Falu
Publishing House and

SR EEE R . BT, REBUERBRHRE

‘PRC's System on Protest against the People’s Court — General
Discussion’ by Shou Shi Min. Published by University of
Politics & Law Publishing House.

What is a final and conclusive judgment

One must apply Hong Kong law to determine whether a judgment
is final and conclusive. In Gustave Nouvion v Freeman &
Another [1889] 15 AC 1, the Privy Council considered what 1s a
final and conclusive judgment. Lord Herschell at page 9 had
thtis to say:

‘..... it must be shown that in the court by which 1t was
pronounced conclusively, finally, and for ever established
the existence of the debt of which it is sought to be made
conclusive evidence in this country, so as to make it res
judicata between the parties.  If it is not conclusive 1n the
same court which pronounced it, so that notwithstanding
such a judgment the existence of the debt made between
the same parties be afterwards contested in that court, and
upon proper proccedings being taken and such context
being adjudicated upon, it may be declared that there exists
no obligation to pay the debt at all, then I do not think that
a judgment which is of that character can be regarded as
finally and conclusivelv cvidencing the debt, and so




=i ML

AY|

ll

U

16.

-7 -

entitling the person who has obtained the judgment to
obtain a decree from a court for the payment of that debt.’

And at page 10, the law lord continued:

"..... Although an appeal may be pending, a court of
competent jurisdiction has finally and conclusively
determined the existence of a debt, and it has nonetheless
done so because the right of appeal has been given
whereby a superior court may overrule that decision.

There exists at the time of the suit a judgment which must
be assumed to be valid until interfered with by a higher

tribunal, and which conclusively establishes the existence
of the debt which is sought to be recovered in this country.
That appears to be 1n altogether a different position from a
‘remate’ judgment where the very court which pronounced
the ‘remate’ judgment (not the Court of Appeal) may
determine, if proper proceedings are taken, that the debt for
which this ‘remate’ judgment is sought to be used as
conclusive evidence has no existence at all.’

Not final and conclusive

Based on the matenal before me, the supervisory function of the
Supreme People’s Procuratorate and the protest system are not
simply an appeal process. The Intermediate Court judgment 1s
final in the sense that it 1s not appealable and it is enforceable in
China, but it is not final and conclusive for the purpose of
recognition and enforcement by the Hong Kong Courts because
in the words of Lord Watson, it ‘is not final and unalterable in the
court which pronounced it’. It is liable to the altered by the
Intermediate Court on a retrial 1f the Supreme People’s
Procuratorate lodge a protest in accordance with the Civil
Procedure Law. If upon protest being made, rare the
circumstances may be, a Chinese Court has to retry the case, then,
clearly it retains the power to alter its own decision. As Lord
Watson said at page 13 of Nouvion:

‘There is no real difference in principle between the case of
a court retaining power to alter a decree by an order in the
same suit and the case of its retaining power to defeat the
operation of that decree by an order pronounced in

another suit relating to the same debt.””
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“Foreign law must, m general, be proved on oath, either orally or,

In some cases, by affidavit; and not by the mere certificates of
experts, though this strictness has occasionally been relaxed .. ..

Formerly, in all cases, previous decisions upon the same point of
foreign law and even between the same parties were not
admissible, for being a question of fact it must be decided on
evidence and not on authority, in addition io which the law is
continually liable to change. However, in civil proceedings, a
previous deciston on a question of foreign law is now given some
status as a precedent. By section 4(2) to (5) of the Civil |
Evidence Act 1972 a previous decision of a supenor court on a
question of foreign law (which is reported in a citable form) may
be tendered as evidence of that law and will be presumed to be a
correct statement of that law until the contrary is proved.”
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(4) The proceedings referred to in subsection (2) are the
following, whether civil or criminal, namely —

(a) proceedings at first instance in the High Court or in the

Supreme Court of England as constituted by section | of
the Courts Act 1971 (197} ¢. 23 UK),”

RIBEHEGE | F (BRENGRED 3 345

“ ‘High Court’ (&% 7EF%) means the High Court of the Hong
Kong Special Administrative Region established by section 3 of
the High Court Ordinance (Cap. 4).”

“ “EEHER  (High Court) 1§ (MFEREHD (E4
B) H 3 BRI EEBENITE R #FER. "

& MG 4 B (EEEBESD) 55 3 BRIRE:

“There shall be a High Court of the Hong Kong Special
Administrative Region consisting of the Court of First Instance
and the Court of Appeal.”
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